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right, and that which Mr. Blackburn claimed for his client ; conse- 
quently, that no title was gained under any of the different ways in 
which it has been surmised it might have been gained. It seems 
to me on that ground, (of course I bear in mind that there is an 
intermediate house,) the defendants are entitled to our judgment. 

Maktin, B. — If I had been one of the jury, I should have 
found a verdict for the defendants on the ground stated by my 
brother Bramwell. I think it was a question for the jury clearly. 
As I have already said, it strikes me, if that is the correct view of 
the case, it was a question for the jury, and not one of law. 

Rule discharged. 



Court of Exchequer. — Trinity Term. — June 4. 

DUCKWORTH, ADMINISTRATOR, V. JOHNSON. 1 

1. In order to maintain an action under the 9 and 10 Viot. c. 93, actual damage 
must have accrued from the death of the deceased. Proof of the death and rela- 
tionship of the parties does not give a right to nominal damages. 

2. In an action under that statue by a father for the death of his son, it was shown 
that the deceased earned a certain weekly sum, which he brought into the general 
stock of the family : — Quaere, whether, in order to maintain the action, the plain- 
tiff should have given evidence that the weekly expense of keeping the deceased 
did not exceed that amount ? 

This was an action to recover damages under the 9 and 10 Vict, 
c. 93. 2 The declaration alleged that the plaintiff was administrator 
of one J. Duckworth ; that a certain wall of the defendant fell on the 
deceased and caused his death, whereby the plaintiff was put to 
great expense, and the plaintiff and the mother of the deceased were 
deprived of and lost much pecuniary and other assistance, and sus- 
tained pecuniary loss. To this the defendant pleaded not guilty, 
and at the trial a plea was added denying that the plaintiff and the 
mother of the deceased were deprived of or lost any pecuniary or 
other assistance, or sustained any pecuniary loss. At the trial, be- 

1 London Jurist. 

2 Many of the States have enacted this English act with some modifications. See 
1 Tidd's Pract., Amer. ed. — Eds. Am. L. Reg. 
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fore Byles, J., it appeared that the plaintiff was a mason, and until 
s ome time previous to the accident lived at Manchester, -whence he 
removed to Liverpool to get work, leaving his wife and children at 
Manchester. A short time before the accident he returned, and 
took the deceased over with him to Liverpool. A few days after 
this he sent the deceased, a lad about fourteen, on a message, who, 
while returning, had occasion to pass by some premises of the 
defendant, the wall of which, being in an unsafe state, fell upon and 
killed him. It was conceded that this unsafe state of the wall arose 
from the negligence of the defendant. For about two years and a 
half, up to a few days previous to his death, the deceased had been 
at work in a mill, where he earned 4s. a week, which he brought 
home to his parents to contribute to the general support of the 
family. No evidence was offered to show to how much his keep 
amounted ; but it appeared that the family consisted of eight in 
number, and that the father earned 30s. a week. On this state of 
facts it was objected that no such loss or damage was shown to have 
resulted from the death of the intestate as entitled the plaintiff to 
maintain the present action, or, if the action did lie, to recover more 
than nominal damages. The judge, however, left the case to the 
jury, telling them that they must give damages only for pecuniary 
loss, and not for wounded feelings, reserving leave to the defendant 
to move to enter a verdict or reduce the verdict to nominal damages. 
The jury having found for the plaintiff, damages 20Z., 

Atherton obtained a rule accordingly, which was argued during 
this term, on the 3d June. 

Edward James, Milward, and M'Cullagh showed cause. — The 
action is maintainable for nominal damages, even supposing no 
actual damage proved. This appears from the language of the 9 & 
10 Vict. c. 93, s. 1 — " Whensoever the death of a person shall be 
caused by wrongful act, neglect, or default, and the act, neglect, or 
default is such as would (if death had not ensued) have entitled the 
party injured to maintain an action and recover damages in respect 
thereof, then and in every such case the person who would have 
been liable if death had not ensued shall be liable to an action for 
damages, notwithstanding the death of the person injured, &c." In 
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the present case the wrongful act is not disputed, and there can be 
no doubt if the deceased had survived the injury done him, he might 
have maintained an action for it. [Pollock, C. B. — You read the 
statute too generally. The recital is — " Whereas no action at law 
is now maintainable against a person who, by his wrongful act, 
neglect, or default, may have caused the death of another person ; 
and it is oftentimes" (not always) "right and expedient that the 
wrongdoer in such case should be answerable in damages- for the 
injury so caused by him ; be it enacted &c." I think that means, 
that an action is to be maintainable if actual damage has arisen, 
not otherwise. Bramwell, B. — The second section says, that " in 
every such action the jury may give such damages as they may 
think proportioned to the injury resulting from such death to the 
parties respectively for whom and for whose benefit such action 
shall be brought ; and the amount so recovered, after deducting the 
costs not recovered from the defendant, shall be divided amongst 
the before-mentioned parties in such shares as the jury by their 
verdict shall find and direct." All that contemplates that there 
must be something to divide.] Where the construction of a statute 
is ambiguous, recourse may be had to its recitals ; not so where 
there is no ambiguity. But if actual damage is necessary, there 
was evidence here to justify the finding of the jury. In Franklin 
v. The South-eastern Railway Company, 3 H: & Norm, 211 ; 4 
Jur., N. S., 564, this court laid down, that in an action under this 
statute the damages should be calculated with reference to a rea- 
sonable expectation of pecuniary benefit, as of right or otherwise, 
from the continuance of the life of the deceased. In that case the 
plaintiff was an old man getting infirm, who lived in the lodge of 
an hospital, and was employed to carry coals round the wards, for 
which he was paid 3s. 6d. a week — whether under a contract or by 
way of gratuity did not clearly appear. The deceased, the son of 
the plaintiff, was a young man earning good wages, who did not live 
with the plaintiff, but was in the habit of gratuitously assisting him, 
by carrying the coals round the wards for him ; but the plaintiff, 
not being in need, was not supported by him in any other way ; and 
it was held that the plaintiff had such reasonable expectation of 
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pecuniary benefit from the continuance of his son's life as would 
enable him to maintain the action. And that doctrine was recog- 
nized and confirmed in Dalton v. The South-eastern Railway Com- 
pany, 4 Jur. N. S., 227. There the son, who earned good wages, 
had been in the habit for several years of contributing to the sup- 
port of his parents, who were in humble circumstances, by making 
them frequently small presents of grocery, and by becoming respon- 
sible for the supply of some butcher's meat. [They also referred 
to Bramall v. Lees, 29 Law T. 111.] [Bramwell, B. — A Canadian 
judge once told me that this statute gave them more trouble at 
Toronto than any other, for they did not know how to act on it. It 
is easy to say that it is absurd in the law to allow an action to be 
maintained when the party lives after an injury, but not if he 
dies from its effects ; but then we should remember that the wrong- 
doer is not called on to pay the dead man anything; the statute 
compels him to pay damages to a different set of persons altogether.] 
Here was ample evidence of reasonable expectation of benefit to the 
plaintiff from the continuance of the life of the deceased, who for a 
long time brought him is. a week. It will be objected that there was 
no evidence to show that the keep of the boy did not exceed that 
sum ; but 2s. 6d. a week is the allowance made for the keep of a 
boy under the poor laws. 

Atherton, in support of the rule. — It is clearly established, that 
in actions under this statute damages must not be given by way 
of solatium. JBlake vs. The Midland Railway Company, 18 Q. 
B. 93, and the cases that have been cited, show that damages 
must not be given by mere guess, but be founded on a reasonable 
expectation of benefit to the plaintiff from the life of the deceased. 
In Bramall vs. Lees, there was evidence that in a short time the 
child would have got work ; while in Franklin vs. The South-eastern 
Railway Company, and Dalton vs. The South-eastern Railway 
Company, the son was an adult, self-supporting, and having 
actually rendered assistance to the parent. In the present case 
there was no reasonable evidence of the deceased having been a 
benefit to his parents, and there was no more prospect that he 
ever would be so, than that any other child would be. Except 
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in the case of an actual idiot, there is a possibility of success in 
life for any child, even for a child just born. The fortunes of 
Whittington may be in store for any child ; but even then remains 
the question, whether he will dedicate himself to the support of 
his parents in their old age, should they require it. Besides, there 
was no evidence here to show that the money earned by the boy 
exceeded the amount of his keep ; add to which, that shortly before 
the accident he had ceased to earn anything. Cur. adv. vult. 

Judgment was now delivered as follows : l 

Pollock, C. B. — The question in this case, which is an action 
brought under Lord Campbell's Act, the 9 & 10 Vict. c. 93, is, 
whether the plaintiff has sustained damage in consequence of the 
death of his son ; it being admitted on all hands, that, in order 
to maintain such an action, the damage sustained must be of a 
pecuniary nature ; and although no very strict rule has been applied 
to the question, I think it must be taken as decided that a father 
cannot be considered as having a pecuniary interest in the life of 
his child, in consequence of expenses incurred by his maintenance 
and education. In the present case it appears that the father of 
the boy had come to the place where the accident happened, a 
few days before it happened. It appeared also that the boy was 
about fourteen years of age, and for about two years and a half 
had been working at an occupation which he had lately quitted, 
and while working had earned 4s. a week ; and the question is, 
whether that amount of means derived from the services of the 
boy gave the father a pecuniary interest in him ; for it was shown 
that the amount of his earnings was always brought into what one 
may call the common stock of the family. There was, indeed, no 
distinct evidence with respect to what actual expense the father was 
at in maintaining and clothing the boy ; and I think that that 
was a question upon which the jury were probably much better 
judges than any of us could be, and could deal with it much bet- 
ter than they could deal with a question of law. They have found 
a verdict for the plaintiff, with 20Z. damages, and the question is, 
whether a verdict is to be entered for the defendant, on the ground 

1 The judgments in this case are given ex ralatione. 
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that the action cannot be maintained at all, or, supposing that it 
can, whether the verdict is to be entered for nominal damages, 
upon the ground that there was a right of action in the plaintiff, 
although no actual damage was received. I own that, looking at 
the act of Parliament, my impression is, that if there was no actual 
damage, the action is not maintainable — it appears to me that 
the act intended to give a compensation for damage sustained, 
and not for some imaginary damage, in virtue of which the plaintiff 
might sue the persons who were either negligent, and so caused 
the mischief, or who were responsible for some other person who 
caused it by his negligence, with the view, in either case, of pun- 
ishing the defendant by compelling him to pay, although no damage 
was sustained. That disposes of the question of entering the ver- 
dict for nominal damages. Then comes the second point. The 
jury have found that the plaintiff sustained damage to the extent 
of 207. , and the question is whether, under the circumstances, we 
should be justified in setting the verdict aside, and entering a 
verdict for the defendant. I am of opinion that we cannot do 
that. I think there was evidence, which in all probability satis- 
fied the jury, that quite apart from any questions of affection or 
family comfort, or the pleasure which a father would take in the 
prospects of a boy who was said to be of lively parts, and con- 
siderable industry and activity — apart, I say, from all that, it is 
exceedingly likely, viewing the question as a matter of profit and 
loss, that the father would not have taken 201. for the services of 
his son. It is very true, no distinct evidence of that was given, 
and it would, perhaps, be difficult to give very clear and accurate 
evidence upon such a subject ; but I think it may well have been 
that there was some balance of advantage from the boy every 
week ; and if so, then, in the course of the fifty-two weeks of which 
the year is composed, that weekly balance might amount to a sum 
which the father could say was more to him than 20/. It having 
been now clearly decided, that in actions like the present, if there 
really was a prospect of benefit to the parent or the executor from 
the deceased, the jury will take that into consideration in esti- 
mating the damages, I think that with regard to a boy in the con- 
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dition in which this boy was, and in reference to what he had done 
during the last two years and a half of his life, it is impossible for 
us to say that the jury were not warranted in giving a verdict 
for the amount they have given. Under these circumstances we 
can neither enter the verdict for nominal damages, nor for the 
defendant ; and the result is, therefore, that the present rule must 
be discharged. 

Maktin, B. — I am entirely of the same opinion. I am quite 
clear that we cannot enter a verdict for the defendant ; for the evi- 
dence was, that for about two years and a half before the accident, 
this boy earned 4s. a week, although he was not in any employment 
at the time of his death, having come from Manchester to Liverpool 
to live with his parent at the latter place. Under these circum- 
stances, how is it possible for us to say that there was not evidence 
of pecuniary damage to the plaintiff from the death of the boy ? 
And that seems likewise to be an auswer to the other branch of 
the rule ; for we cannot say that there was nothing but nominal 
damage here; for if there was evidence of pecuniary loss to go to 
the jury, they had a right to say what was the amount of it. Then 
it is said that it ought to have been proved that the cost of feeding, 
clothing, and lodging the deceased did not exceed 4s. a week ; but 
I think that is a matter for the jury to determine. One family costs 
more than another to maintain. It is impossible to reduce such 
matters to a scale ; and certainly if, under the circumstances of the 
present case, actual damages were to be given, I think 201. is not 
too much. 

Bramwell, B. — I am of the same opinion. The doubt I had 
in this case was, whether evidence of the nature mentioned by my 
Brother Martin should not have been given ; and I still have great 
difficulty upon that subject, because it seems to me, that although 
the jury are at liberty to judge of the damages, still, if they are to 
give damages upon evidence like this in every case where a child, of 
whatever age, is killed, all sorts of matters will be flung at the 
heads of the jury ; you may exhort them, and do all you can to 
prevent their giving any damages by way of solatium, but they will 
do it; whereas if the plaintiff was compelled to call witnesses, who 
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could say, " I know the value of the services of such a child, I know 
the addition he would make to the family fund, and I also know 
what the cost of keeping him would be," it might possibly keep the 
matter straight, and prevent injustice being done. I have, I own, 
considerable difficulty on this point, but I am quite reconciled to 
discharging the present rule, on the ground that I do not think that 
this specific objection was taken at the trial. Under the circum- 
stances we must assume this child to have been a beneficial child, if 
I may so say, to the father ; and, in truth, I think it very likely 
that the father derived benefit from him. But I am by no means 
clear that in every case it is for the jury to say, on such evidence 
as this, that there was a beneficial interest in the father. On the 
contrary, I am inclined to think that further evidence on that sub- 
ject ought to be laid before them. Suppose the deceased earned 
10«. a week when in Ireland, and also earned 10s. a week in Lon- 
don, the charge of his keep in the two places being quite different, 
how are the jury, on that evidence alone, to determine the amount 
of damage ? 

Watson, B. — I also am of the opinion that this rule should be 
discharged. On one part of the case, i. e., whether the action lies, 
I have no doubt ; upon the other, i. e. what the damages should be, 
I had great doubts at first. I am clear that this action is one of 
that class which does not lie unless actual damage has accrued to 
the plaintiff; it is for the money lost that he is entitled to main- 
tain the action. If this is not so, what is the measure of damages ? 
Is it for the pain and suffering of the deceased ? That is not the 
cause. It is then for the damage, and the damage alone, that the 
action is maintainable. As to the other point, I have had great 
doubts upon it, and those doubts are not quite removed from my 
mind ; but I think it is impossible for us to keep the decision of the 
present case from the jury. The law has been laid down in one case 
in this court, and in another in the Common Pleas, that profit and 
anticipated benefit from the deceased is the subject-matter of dam- 
ages in this kind of action ; and that being so, what was the case 
here ? It was that the plaintiff had a son of the age of about four- 
teen, who had been in work for a length of time, and had received 4s. 
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a week ; and as it is admitted on all hands that those decisions are 
correct, I cannot come to the conclusion that this was not evidence 
fit to be submitted to the jury. No doubt, in many cases, as my 
Brother Bramwell has observed, it is necessary to know the actual 
state of the family; if the father had many children, and they were 
all at work at the time of the accident, the death of the deceased 
might in one state of things be the loss of a great benefit, or it might 
occur under circumstances which rendered it no loss at all. I am, 
however, satisfied of this, that we must have evidence to show that 
there was a prospect of a benefit ; and in the present case we have 
the most minute evidence that can be given on the subject, and that 
evidence has been submitted to the jury. The learned judge seems 
to have taken the greatest pains in giving the best possible warning 
to the jury not to give damages on illegal grounds ; but they have 
been pleased to say, that a working man, living at Liverpool, with a 
child of fourteen years of age, capable of producing benefit to him, 
suffers a loss by the death of that child, because the benefit is not 
mere guesswork, but one of reasonable expectation. On these grounds, 
although I have still that doubt upon my mind of which I spoke, I 
think the rule should be discharged. 

Rule discharged. 



ABSTRACTS OF NEW DECISIONS. 

Bankruptcy. — The duties of an accountant are very well defined in 
Re Bunting, 33 L. T. Rep. 208. It will suffice in this place merely to 
direct to them the reader's attention : it will not be necessary to repeat 
them. 

Bill of Exchange. — The drawer and acceptor of a bill agreed, at the 
time it was given, that the acceptor should deposit with the drawer some 
canvas as a collateral security for payment of the bill, with power to the 
drawer to sell the canvas, and apply the money to the bill, if not paid in 
due time. The drawer endorsed the bill after it was overdue, and when 
he found it was not paid, he sold the canvas and realized part of the 
amount of the bill. It was held by the Ex. Ch. that the agreement as to 
the canvas created an equity which attached to the bill in the hands of the 
endorsee, who received it after it was overdue ; and as the drawer, after 



